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These asbestos cases are before the Court on the
plaintiffs' Civ.R 60(B) notions in which they seek to set aside
a portion of this Court's Opinion and Judgnment Entry, filed on
or about January 29, 2001, ordering a stay ("the stay order").
Upon review of the pleadings, record, nenoranda, and applicable
law, the Court finds that it should grant the notions and, thus,
set aside in part the stay entered in this case.

In the Fall of 2000, defendants Owens Corning,
Fi berboard Corporation, Nitram Liquidators, |Inc., Desseaux

Corporation of North Anmerica, and Arnmstrong World I ndustries,

Inc. (collectively referred to herein as "the debtor
def endants”) submtted notice-of-bankruptcy filings to the
Court . The debtor defendants had filed for Chapter 11

bankruptcy protection in the United States Bankruptcy Court for
the District of Delaware. Pursuant to the automatic stay
provi sions of Section 362(a), Title 11, United States Code, this
Court stayed the instant cases in their entirety -- as agai nst
t he debtor-defendants and all other non-debtor defendants. See

In re: United Health Care Org. (S.D. N Y.1997), 210 B.R 228, 232

("several courts have held that under specific circunstances
non-debtors may be protected by the automatic stay * * * if it
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contributes to the debtor's efforts to achieve rehabilitation”
[citation omtted]).

In their notions for relief, the plaintiffs contend
that their interests in having their day in court strongly favor
vacating the stay as to the non-debtor defendants.

"To prevail on a notion brought under Civ. R 60(B),
the novant nust denonstrate that: (1) the party has a

neritorious defense or claimto present if relief is granted;

(2) the party is entitled to relief under one of the grounds

stated in Cv. R 60(B)(1) through (5); and (3) the notion is

nmade within a reasonable tinme, and, where the grounds of relief

are Civ. R 60(B)(1), (2) or (3), not nore than one year after
the judgnment, order or proceeding was entered or taken."

(Enphasi s added.) GIE Automatic Electric v. ARC Industries

(1976), 47 Ohio St.2d 146, paragraph two of the syllabus.
Taki ng these elenents in reverse order, the Court finds that the
notions were made within a reasonable tinme (as they were filed
within one nonth of the stay order), and that the notions
inplicate grounds for relief stated in Civ.R 60(B)(1) and/or

60(B)(5)." The remmining element to determine is whether the

1

In relevant part the rule reads as follows:

"On notion and upon such terns as are just, the court may
relieve a party or his legal representative from a final
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plaintiffs have a "neritorious" argunent in opposing the stay

(as to the non-debtor defendants).

j udgment, order or proceeding for the follow ng reasons: (1)
m st ake, inadvertence, surprise or excusable neglect; * * * or
(5) any other reason justifying relief fromthe judgnment. * * *



As a general rule, an automatic bankruptcy stay,
pursuant to Section 362(a), Title 11, United States Code, is not

appl i cable to non-bankrupt parties. Terry v. SMJ] G owth Corp.

(Mar. 2, 2000), Cuyahoga App. No. 76083, 2000 Ohio App. Lexis

754, unreported, *3; Cardinal Federal S. & L. Assn. v. Flugum

(1983), 10 Ohio App.3d 243, 245. The federal courts regularly
apply this general rule in asbestosis cases. See Lynch v.

Johns-Manville Sales Corp. (C. A 6, 1983), 710 F.2d 1194, 1197-

1198; Pitts v. Unarco (C. A 7, 1983), 698 F.2d 313, 314.

Additionally, while courts have "inherent" equitable power to
stay proceedi ngs, pursuant Section 105, Title 11, United States

2

Code, due to the bankruptcy of a party,“ courts should only grant
di scretionary stays when a bal ancing of the interests nmandate a

stay. Lynch v. Johns-Manville Sales Corp., 710 F.2d at 1199

In Lynch, the non-bankrupt defendants argued that they should

not be required to go forward because of the burden of "multiple

and pieceneal litigation." However, the Lynch court stated as
fol |l ows:
"Confronting t hese argunments, it IS
initially observed that any duplicative or
multiple litigation which may occur is a

2

See In re: United Health Care Org., 210 B.R at 232 (citing
Section 105, Title 11, United States Code which grants such
powers to federal courts addressing bankruptcy issues).




direct by-product of bankruptcy |aw. As
such, the duplication, to the extent that it
may exist, is congressionally created and
sanctioned. More inportantly, however, any
benefits which may derive to the sol vent co-
def endant s from a st ay are clearly
out wei ghed by the countervailing interests
of the plaintiffs. As the First Crcuit has
cogently observed:

""I'n a nunber of those [asbestos] cases,
plaintiffs and crucial wtnesses are dying.
We are not persuaded that the hardship to
def endants of having to go forward on this
appeal without Unarco, or the interests of
judicial econony in avoiding relitigation of
the issues, are strong enough to justify
forcing plaintiff and a nunber of other
plaintiffs to wait until bankrupt defendants
are successfully reorgani zed in order to be
able to pursue their clains.' ook ook
(Citation omtted; enphasis added.) 1d.

In opposition to the notion for relief fromstay, non-
debtor defendant Owens-Illinois ("O1") asserts the Court
properly analyzed the facts and accurately applied the rel evant
| aw when the Court issued the stay order. In additional

support, OIl cites In re. Dow Corning Corp. (C A 6, 1996), 86

F.3d 482, 494. In that case, the Sixth Circuit ordered al
silicone-breast-inplant cases transferred to one United States
District Court indicating that the district court had "rel ated

to" jurisdiction over all cases pendi ng agai nst even non-debtor
breast-inplant manufacturing defendants. However, the Dow

Corni ng case is properly distinguishable because it involved the



fixing of venue in a breast-inplant case and, nore inportantly,
because the court did not weigh the interests of the injured

plaintiffs as did the Lynch and ot her asbestosis courts.

The Court also finds that In re: United Health Care

Org., 210 B.R 228, is properly distinguishable, even though
t hat non-asbestosis case was not cited by O1. In United
Health, the court permtted a stay as to non-debtor co-
def endants who were principals in a bankrupt health care
organi zation; the court did this in order to allow the non-
debtors to obtain financing so that they could reorganize the
debtor health care entity. [1d. at 234-235. Thus, unlike the
interests of the plaintiffs in the instant cases, the interests

of the creditors in United Health were furthered by a total

stay.

Based on the foregoing, the Court finds that the non-
debtor defendants in the instant cases are not entitled to
either an automatic stay or a discretionary stay. Accordingly,
the Court also finds that the plaintiffs have established
meritorious reasons justifying relief from the stay order in
these cases -- the plaintiffs should be entitled to proceed
agai nst the non-debtor defendants. Thus, the Court will grant a

partial relief from the stay order. These cases wll be



reinstated as against all of the defendants except those five
def endants about which the Court has received notice of
bankruptcy proceedi ngs and any ot her defendants that have since

sought protection of the federal bankruptcy | aws.

JUDGVENT ENTRY

It is ORDERED that the plaintiffs' Cv.R 60(B) notion
for a partial relief fromthis Court's stay order, entered on or
about January 29, 2001, is granted. It is further ORDERED that
these cases are reinstated as against all of the defendants
except those five defendants about which the Court has received
noti ce of bankruptcy proceedi ngs and any ot her defendants that
have since sought protection under the federal bankruptcy | aws.

The ten individual judges on the General Division bench concur

in this entry. See Addendum

July . 2001

Robert V. Franklin, Judge
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ADDENDUM

We concur in the foregoing Opinion and Judgnment Entry.

Judge

WIlliamJ. Skow

Judge

Charl es J.

Doneghy

Judge

Judith Ann Lanzi nger

Judge

Frederick H MDonal d

Judge

J.

Ronal d Bowman

Judge Robert G Christiansen

Judge Ruth Ann Franks

Judge Janes D. Bates

Judge Charles S. Wttenberg

Judge Janes D. Jensen

* % %
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